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Back to Basics: Conflict ABC’s

I.

PROGRAM DESCRIPTION:

The defining characteristic of my mediation practice is the value I place on dialogue.
Through facilitating the exchange of ideas, I help parties and advocates recognize issues, clarify
their perceptions of them and understand the ways in which one issue bears upon another,
amplifying, modifying or challenging what has come before. My goal is to design and execute a
process that makes the wise resolution self-evident to parties who become committed to the
concept of self-determination. This program is intended to redirect our attention to the very
basics of how people communicate with one another, to remind us what we can learn from
simple observation, and to provide examples of specific intervention techniques and their
rationales for practitioners to use to assist parties who are in conflict with one another.

“A simple analogy is a moving automobile. There is a cyclical turning of the wheels (linked to
the cyclical action of valves, pistons, etc., in the motor) that enables the vehicle to move, and
there is the actual movement of the vehicle from one place to another. The latter process
depends on the former but the raison d’être of the automobile is its spatial movement. In
negotiation, somewhat similarly, there is a cyclical process comprising the repetitive exchange of
information between the parties, its assessment, and the resulting adjustments of expectations
and preferences; there is also a developmental process involved in the movement from the
initiation of the dispute to its conclusion – some outcome – and its implementation.”
P.H. Gulliver
Distinguished Professor of African Anthropology
DISPUTES AND NEGOTIATIONS:
A CROSS–CULTURAL PERSPECTIVE (1979)

II.

NON VERBAL COMMUNICATION OVERVIEW:

You communicate nonverbally when you gesture, smile or frown, widen your eyes, move
your chair closer to someone, wear jewelry, touch someone, or raise your vocal volume — and
when someone receives these signals; even if unintended. If you remain silent and someone
attributes meaning to your silence, then communication would have taken place. Therefore,
nonverbal communication could be defined as the transfer of information from one person to at
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least one other without the use of vocalizations. Some of the most common areas of nonverbal
communication are as follows:
•
•
•
•
•
•
•
•
•

Facial expression
Eye contact
Pupil dilation
Posture
Gesture
Proxemics
Touch
Smell
Artifacts, e.g. clothing

When you add back in the vocal features of speech, e.g. intonation, stress, accent,
loudness, rate of speech, studies indicate that body language comprises 55% of the force of any
response, whereas the verbal content only provides 7%, and paralanguage, or the intonation,
pauses and sighs given when answering, represents 38% of the emphasis. Still, most of us do
discount the importance of nonverbal communication in advocacy because of our education
training us to value the spoken and written word.

III.

NONVERBAL COMMUNICATION SPECIFICS

1. Facial Expressions
There are six categories of facial expression that are generally agreed upon by
researchers: happiness, sadness, surprise, fear, anger, and disgust. Facial expression is
exceptionally communicative and can "stand in" for verbal communication in some instances.
2. Eye Behaviors
Eye behavior is usually divided into two categories, gaze and mutual gaze. Gaze refers to
an individual's looking behavior. Mutual gazing is present when two individuals interact and
look at each other, usually in the face. Gazing serves four functions: regulatory, monitoring,
cognitive, and expressive. Some regulatory functions of gazing are to signal that communication
may take place and to indicate turn taking. Monitoring functions of gazing serve to show concern
for the other person. Gazing indicates cognitive activity when the gaze is averted or shifted to
one side or the other. This occurs more when the listener is asked to reflect on some question. As
a component of facial expression, the eyes' gaze is a powerful part of emotional expression.
Communication through facial expression is marked heavily by the eyes. Negotiators often
consciously alter their facial expressions with their message, rather than wearing the same
expression or “poker face”. They smile and maintain good eye contact to signify openness and
honesty. They are also cognizant of their counterpart’s expressions, as well as others in the
room, and respond accordingly.
3. Bodily Communication
Kinesics refers to movements of the body in a given context.
Posture is indicative of
attention, involvement, relative status between persons, and the degree to which another person
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is liked. Posture can also reveal the intensity of emotional states. Posture is almost always
studied in conjunction with other kinds of nonverbal communication behaviors. Confident people
often have relaxed, balanced postures. They hold their bodies upright, walk freely with their
arms swinging and take determined strides. These movements may alter however, to bring them
into sync with their words. This subtle alteration imparts a perception of expressiveness as well
as control. Gestures can be divided into categories of speech related and speech independent.
Speech related gestures are used to augment verbal communication by illustrating what is said.
Pointing, drawing, indicating rhythm or emphasis, and other such "talking with your hands"
behaviors are speech related gestures. Speech independent gestures are just that -- independent of
verbal cues. Examples of these gestures are "flipping someone off", "peace sign," "hook 'em
horns", etc. Such gestures have a verbal referent and a meaning that is widely agreed upon.
4. Proxemic Communication
Proxemics refers to how people use the space around them. Generally there are
considered to be four kinds of space:
Public distance: 15 feet to 25 feet (formal)
Social distance: 7 feet to 12 feet (formal)
Personal distance: 3.5 feet to 4 feet (informal)
Intimate distance: 6 inches to 18 inches (informal)
One way to gauge someone’s preferred distance is to look at their chosen seating
arrangements, and another is to look a how others, more familiar with them behave. It is very
important to your effectiveness as a communicator that you understand the effect distance
conventions will have on the receiver or others who perceive the interaction.
5. Tactile Communication
Touch may be divided into touching the self and touching others. Self-touching is not
necessarily communicative but can indicate how a person is feeling. Most communicative
touching involves touching others. Successful persuaders often touch those they are seeking to
persuade. Touch can indicate the relationship between people. Touch is especially good at
imparting a sense of empathy.
6. Personal Appearance
Meaning is transmitted by physical characteristics of the body as well as by clothing and
jewelry, glasses, etc. The meanings associated with physical characteristics change dramatically
over time and from culture to culture. Clothing and artifacts are especially powerful signifiers
and convey a great deal of detailed information about someone's personality, values, and
lifestyle. The importance of clothing is a central aspect of impression management for the
business and legal market.
7. Communication through Vocalizations
Manner of speech communicates information about the speaker, much like physical
appearance. Rate of speech affects perceptions of credibility as does clear and correct
pronunciation. How you say something often is more meaningful than what you say. When
emphasizing key points, project sincerity and confidence by leaning forward, maintaining eye
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contact and using expressive gestures. Use a natural tone and don't deviate from your normal
speaking rate, volume, rhythm, pitch, breathiness or resonance.
IV.

NONVERBAL COMMUNICATION DOES WHAT EXACTLY?

Nonverbal cues can be sent deliberately, but most are sent and received on an unconscious
level. Nonverbal messages are often used to accent or emphasize some part of the verbal
message. You might, for example, raise your voice to underscore a particular word or phrase,
bang your fist on the desk to stress your commitment, or look into someone’s eyes when saying
“I hear what you are saying.” You use nonverbal communication to complement, to add nuances
of meaning not communicated by your verbal message. Thus, you might smile when telling a
story (to suggest that you find it humorous) or frown and shake your head when recounting
someone’s selfish behavior (to suggest your disapproval). You may deliberately contradict your
verbal messages with nonverbal movements — for example, by crossing your fingers or winking
to indicate that you’re being facetious of “telling a tale”. Movements may be used to regulate or
control the flow of verbal messages, as when you purse your lips, lean forward, or make hand
gestures to indicate that you want to speak. You might also put up your hand or vocalize your
pauses (for example, with “um” or “ah”) to indicate that you’ve not finished and aren’t ready to
relinquish the floor to the next speaker.
You can repeat or restate the verbal message
nonverbally. You can, for example, follow your verbal “Is that all right?” with raised eyebrows
and a questioning look, or motion with your head or hand to repeat your verbal “Let’s go.” You
may also use nonverbal communication to substitute for or take the place of verbal messages. For
instance, you can signal “OK” with a hand gesture. You can nod your head to indicate yes or
shake your head to indicate no.

V.

DEVELOPING THE SKILLS OF A SUCCESSFUL COMMUNICATOR

1. Listen with all your senses
Micro-expressions are fleeting, involuntary hints of emotion that leak out in facial
movements - a blush or twitch that might be caught in a couple of frames of film but would
escape the notice of most observers. There’s always the risk of making snap judgments about
people based on the wrong clues. For example, research refutes the street wisdom that poor eye
contact is a sign of deceit. Shyness, lack of confidence, and cultural norms can all explain an
averted gaze. In the United States, eye contact is a sign of attention and interest, while in some
parts of Africa, Japan, and Korea, avoiding eye contact shows respect. It’s a mistake, then, to
seize on one look or expression and conclude that a person is or is not being truthful. Each cue
and signal must be woven into a larger tapestry before a reliable picture will emerge.
2. Listen all the time
Be deeply interested in what is being said and how it is being said. It could be described
as a powerful curiosity. Perfecting this intense curiosity is valuable for negotiators, even when
the risks aren’t high. Too often, however, we get so wrapped up in pitching a proposal or making
an argument that we fail. Negotiators have their habits, and it takes time and patience and an
intense curiosity to discern their meaning. While words can deceive – nonverbal cues are often
more spontaneous and less controlled and reveal subconscious thoughts, feelings and attitudes.
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3. Look for anomalies
Certain people have the knack of picking up on nonverbal cues. This skill can be
developed by paying attention. For example, the coupling of an odd statement and a flush or
other visceral response can tell a critical truth.
4. Ask the right questions
In negotiation, the question “Is that really your best offer?” almost always elicits a “Yes.”
No one is going to say, “Well, actually, it isn’t. I was just hoping you’d think so.” A better
strategy is to give the other party an out. If someone says, “Take it or leave it,” simply treat the
statement as untrue for the moment and make a counterproposal. The truth of an ultimatum is
tested by whether the person making it is willing to consider alternatives. It’s up to you to float
them.
Deception can also hinge on what’s not said at the bargaining table. Some people may
feel morally bound to respond truthfully to any questions posed to them directly but not obliged
to volunteer information. The burden falls on you to touch all the bases. When negotiating for a
used car you found through the want ads, you might ask the seller, “What more do I need to
know about the car?” If you’ve spotted a flaw that the seller doesn’t mention, you then have
reason to question his honesty.
Negotiating with friends presents a different kind of problem. Whether you are doing a
business deal or making plans for a joint vacation, friends may tell you that they are perfectly
happy with your proposal even if they have private misgivings. For this reason, negotiations
between friends tend to be less creative than deals between strangers. Friends reach agreement
quickly but are often hesitant to push their own interests. Don’t just blandly ask, “Is this OK with
you?” Instead, shift to the heart of the matter: “What would make this deal even better?”
5. Take a broad view
No matter how well we understand another person, we can never have a perfect image of
his or her thoughts and feelings. In light of the strategic incentives to mask intentions in
negotiation, the picture can be especially cloudy. Whatever impressions we form at the
bargaining table should always be tentative.
In negotiation, it’s healthy to second-guess your impressions of the other party. Some
new discoveries may be pleasant; others, less so. Either way, we’re better off if we accurately
assess what our negotiating partners are privately thinking.
In his classic book Getting Past No (revised ed., Bantam, 1993), William Ury counsels
negotiators to “go to the balcony.” This means being in two places psychologically at the same
time: at center stage, passionately engaged in the negotiation, yet also detached and observant, as
if you were an audience member watching the interaction unfold. You should maintain the same
attitude when the other party is reciting her demands. Rather than just focusing on the substance
of the negotiator’s message, tune in to whether the message is insistent, confident, defensive,
angry, or a mix of these feelings. You will then be better able to judge needs versus wants.
6. Hone your skills
Negotiation doesn’t give very good feedback about performance. When we reach a
stalemate, it’s hard to know if we have overlooked some ingenious solution or if a deal simply
doesn’t exist. And when we reach an agreement, we often can’t be sure if we’ve gotten our fair
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share. It’s especially hard to get feedback on our ability to read other people’s truthfulness.
Using all of your senses, listening all the time, looking for anomalies, asking the right questions,
and taking a broad view are all important skills. Being an active participant in negotiation gives
you the chance to influence other people’s candor. While you can’t magically turn scoundrels
into saints, it doesn’t take much skill to bring out the worst in others. If you seem coy or
duplicitous, they will have little reason to be forthcoming. Likewise, if you pounce on an
admission of weakness, you’ll teach people to be more guarded. The key to promoting
truthfulness in others is to give them reason to be truthful with you.

VI.

APPLYING THE BASICS TO MEDIATION

1. Pre-Mediation
In the pre-mediation stage, the mediation is confirmed and preparations are begun.
Shortly thereafter, the parties are contacted to discuss various process design options.
Information is gathered confidentially and process recommendations are made. Prior to the
mediation day, the mediator will guide the parties in their preparations and confirm their
commitment to the agreed upon process. A conference call or pre-mediation meeting may be
convened.
An example of a confirmation letter with enclosure can be found on the page following as
Attachment 1. This letter is intended to build commitment to the upcoming mediation session in
several ways. First, it memorializes the financial commitment the parties are making to the
mediator, which hopefully encourages them to begin preparations in order to realize the benefit.
Secondly, it establishes that the mediator approaches the process in a deliberate and thoughtful
way, which may encourage the parties to treat it similarly. It also introduces them to the idea
that their input is essential to success, both in terms of designing a process and in supplying
accurate information and analysis of the case. Third, the position statement is an opportunity for
the parties to educate each other on how they view the case and for counsel to begin to prepare
their respective clients for the types of conversations that will have to take place before
settlement. Suggested content for the position statement is also included in this letter as well as a
suggested deadline of ten days prior to the mediation. Hopefully, the parties will review the list
and begin to think about it as well as have the deadline calendared and a reminder calendared
several days prior to the due date. It is also helpful for them to have these types of questions in
mind when the mediator initiates the pre-mediation phone calls.
An essential function of the position statement is to begin to get the parties and advocates
thinking about how the other side views the case. It is also intended to prompt them to think
about the weaknesses they see in their own case, as well as what counterarguments can be
expected from the other side about those weaknesses. By having the parties and advocates
acknowledge and begin thinking about the weaknesses in advance, it tends to infuse them into
the verdict analysis and settlement evaluations. Accordingly, when advocates begin to prepare
their client for mediation, they are better able to provide realistic advice based on how the case
has developed. If the advocates have not yet had a realistic conversation with their client about
the merits of their case, meeting with them to prepare the mediation statement opens the door for
that conversation to occur. It is always much better if this conversation occurs prior to the
mediation day. If it does not, the caucus rounds will take substantially more time and the
frustration level of the parties and advocates will be even greater.
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Attachment 1
Confirmation Letter
with Handout
Date of the Letter
MEDIATION COMMUNICATION—STRICTLY CONFIDENTIAL
Plaintiff’s Counsel
Mail Box #
e-mail address

Re:

Defense Counsel
Mail Box #
e-mail address

Style of the Case

Dear Attorneys:
This letter confirms the terms upon which I will provide the mediation services you have
requested on behalf of all parties. The mediation has been scheduled for _______________,
beginning at 9:00 a.m. in our offices at _______________________.
An invoice for your security deposit is enclosed pursuant to our fee schedule. According to the
information provided to us, we have set this up as a 2 party mediation, therefore, the hourly rate
is $_____ to be divided equally among the parties unless otherwise agreed. This rate will be
applied to all time spent on mediation related activities, including: conference calls, review of
submitted materials, the mediation session and post mediation caucuses, required reports to the
court, and post mediation activities.
If the mediation must be cancelled after this confirmation and if we are unable to fill the date
with another mediation, the security deposit will be applied to the cancelled date. If we are
successful in filling your confirmed date, the cancellation fee will be waived and your security
deposit will be applied to your future date.
I will contact you in advance of the mediation for the purpose of developing a structure for the
mediation day by agreement. I would be pleased to review such materials you may regard as
relevant to the mediation. It will be helpful if you provide a case summary to our office ten (10)
days prior to the scheduled date. I encourage that case summaries be exchanged with opposing
counsel to the extent possible, with a confidential addendum addressed to the mediator only as
you deem appropriate. (A suggested outline is attached.)
If you have any questions concerning these arrangements, please contact me. We appreciate
your bringing this matter to us, and we look forward to assisting the parties in their search for
resolution.
Sincerely,
Enclosures
***
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Suggested Considerations for Position Statements
1. A brief recitation of the facts that gave rise to the litigation.
2. The present posture of the case (any matters pending in court or in any related litigation).
3. Any recent developments that may impact on the resolution of the case.
4. The history of any efforts to settle the case including any prior offers or demands.
5. A summary of the parties’ legal positions and a candid assessment of their respective
strengths and weaknesses.
6. Identification of parties, representatives and counsel who will be directly involved in the
mediation discussions; and a confirmation of their authority to settle the case.
7. Description of any sensitive issues that may influence any settlement negotiations
8. The nature and extent of any prior or future relationship between the parties that may affect
the mediation.
9. The negotiating strategy of the parties and counsel.
10. Any suggested approach you would like me, as your mediator, to take in an attempt to settle
the case.
11. Any creative solutions

NOTE: To the extent possible, position statement should be shared with your opposition (the
more your opposition understands about your position, the better able your opposition will be
able to negotiate with you). You may make your statement confidential in whole or in part with
those confidential portions presented in a p.s. not copied to opposing counsel.
***
An example of a pre-mediation letter can be found on following page as Attachment 2.
This letter summarizes the result of the pre-mediation phone calls. It is intended to orient the
parties to the specific process that has emerged by agreement and gives them some guidance as
they make their final preparations. Addressing the demand figure in pre-mediation allows the
mediator to put the ‘too high’ number into perspective while building commitment to work
through the issues. Having the demand figure in this letter allows the parties to acknowledge it
and to anticipate it and to prepare their clients to hear it and to formulate a careful and reasoned
response for the first caucus session. It also gives the mediator an opportunity to suggest a goal
orientation to the parties for their future negotiations, rather than traditional relationship
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bargaining. The letter also allows the parties to plan on the mediator being in contact again prior
to the mediation. This later round of pre-mediation phone calls gives the mediator the
opportunity to address any additional issues or developments in the case that have come up since
the first pre-mediation call. If the issues are significant, a conference call can be initiated in
order to get the preparations back on schedule or to agree upon additional parameters for the
mediation session.
Attachment 2
Pre-Mediation Letter
Date of the Letter
MEDIATION COMMUNICATION—STRICTLY CONFIDENTIAL
Plaintiff’s Counsel
Mail Box #
e-mail address

Re:

Defense Counsel
Mail Box #
e-mail address

Style of the Case

Dear Attorneys:
This will confirm my conversation with each of you on
to the parameters for our
date of mediation session 1
styled case. At that time, the following was agreed:

day
,
date , 2009 relative
mediation session in the above-

The mediation shall begin at
start time
.
The mediation will take place at
location
. Position statements shall be provided to me and will or will not be
exchanged on or before
date
.
Plaintiff’s and Plaintiff’s Counsel’s opening statement shall not exceed
time
Defendant’s and Defense Counsel’s opening statements shall be not exceed
time
. It is my understanding that we begin the negotiations with the Plaintiff at $
.

.

I have suggested that each side be prepared to negotiate to their respective goals in three to five
moves. (I have advocated that these negotiations not be based on traditional ‘bottom line’
relationship bargaining, but rather be based upon reasonable moves in relation to your respective
goals for settling the case. These goals, having been based upon your evaluation of a reasonable
settlement range, were in turn based on a reasonable verdict/judgment analysis. Each move in
relationship to your goal should also have some clear basis. At the point in the mediation where
both sides have identified respective goals, I would then ask each of you for the opportunity of
exploring common ground, should your goals be different.
I am committed to being in touch with each of you over the next several weeks to assist you as
you prepare for the mediation sessions, and should anyone have questions, please do not hesitate
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to contact me. Otherwise, I look forward to the opportunity of working with each of you toward
the final resolution of this case.
Sincerely,
***
2. Opening Statements
After the mediator has opened the mediation with an orientation to the mediation center
and to the process, in the opening statement stage, at a minimum, the parties and advocates will
greet each other and acknowledge the purpose of the day. This is a critical time where
negotiating behaviors for the day are likely to be set. The mediator will emphasize the
importance of the day relative to the resolution of the case and secure a joint commitment to
begin. Because this is a good opportunity for counterparts to educate each other, the parties and
advocates will be given uninterrupted time to present their view. Active listening is encouraged,
and the mediator will show appreciation for the participation in this stage.
This part of the mediation is very important because the parties may be hearing for the
first time, in a well developed and convincing way, the case from their opponent’s point of view
as presented by their attorney. They also have an opportunity to observe the reactions of others
in the room to the presentation. It may lead them to consider the different recollections of key
facts and to reconsider their assumptions about how certain they are that their version of the facts
will be taken as absolute truth by a jury. The experience may also allow them to look back at the
events that lead up to the case and reflect on it with renewed understanding.
3. Caucus
In the facilitated negotiation part of the mediation, the mediator will encourage the parties
and advocates not to lock themselves into a position before they have taken full advantage of the
opportunity to listen to their counterpart’s point of view and given full thought to their own
interests. If positions are taken prematurely, the tendency is to use resources to defend that
position rather than considering options. Secondly, the mediator will encourage an order or
prioritization of discussions that will create momentum toward resolution. Thirdly, the mediator
will continue to press for productive discussions of remaining issues while seeking to minimize
frustration. During this stage, the mediator will also likely use a variety of techniques to
encourage evaluation and reevaluation and sound decision-making.
At this stage, the mediator is not directly opposing the parties’ point of view, but is
instead prompting each of them to present questions or information to the other side that will
provoke a reevaluation. The mediator therefore blends the role of message carrier, with that of
an impartial observer, with that of coach and educator; encouraging the parties to consider what
is being presented. An essential message from the mediator at this time is to ask each of the
parties, “Ask yourself; What if the other side is right on this point?”
In some circumstances, it may be appropriate for the mediator to respond to requests
from the parties to give informal feedback to them privately relative to their case. This should
not be done until the parties and advocates have made significant attempts to make progress on
their own. This should not be imposed upon the parties by the mediator. If given, it should be a
range of results supported by reasons why the actual result may shift from one end of the range
to the other. The purpose is to create doubt in the parties’ and advocates’ mind about the
certainty of the outcome if taken to trial and to gauge their risk tolerance, and to give them a

Obradovic - 10

sense of what the next few years will be like for them while the case is being litigated and
appealed.
4. Reconvene
In the agreement stage of the mediation, the parties and advocates have formed some
level of expectation for settlement and opportunities for positive-sum negotiation may be further
explored before the agreement is journalized. Alternatively, part of the case may be resolved
either as to some parties or as to certain claims.
If the case has not been resolved, the mediator will prepare the parties to take up
negotiations again at some future point in time. The parties may agree that this should occur
after crucial summary judgment motions have been ruled upon or after an agreed upon discovery
plan has been completed.
An example of a reconvene letter can be found below as Attachment 3. The letter is
intended to show the parties their progress and to give them a sense that some variables have
been fixed. At the same time, it recognizes that the parties appear to view the case very
differently, which indicates that more work and more analysis is needed or that a negotiating
strategy needs to be rethought. The letter is also intended to keep the mediator and the parties
engaged while the case is further developed and hopefully receptive to the suggestion by the
mediator at some point, that it may be appropriate to reconvene. Since an impasse report has not
been filed with the court, the parties usually feel an obligation to attempt a reconvene, even if it
is by telephone, before a final report is filed.
Attachment 3
Reconvene Letter
Date of the Letter
MEDIATION COMMUNICATION—STRICTLY CONFIDENTIAL
Plaintiff’s Counsel
Mail Box #
e-mail address
Re:

Defense Counsel
Mail Box #
e-mail address

Style of the Case

Dear Attorneys:
I want to thank each of you for your professional efforts in attempting to achieve resolution of
the above-styled case in our mediation of _______, _________ ___, 20__.
As a result of your discussions, you have achieved the identification of Plaintiffs’ _________
damages and have categorized them into three groups. Global offers were exchanged without
resolution. (Plaintiff at $850,000.00 and the Defendants at $10,000.00).
With the “negotiating ball” in Defendant’s “court”, Defendant requested an adjournment for
purposes of completing damages discovery as it relates to the condition of ________________
(present and future).
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Defense Counsel agreed to provide 26(b) disclosures within the next thirty (30) days and further
agreed to notice the deposition of _________ for the purpose of inquiring into _______ .
Defense Counsel also indicated his need to identify ___________, if any.
I intend to contact both sides in the next thirty (30) days to determine your progress and what, if
any, opportunity there may be for future discussions. (I have acknowledged the expressions of
disinterest in future mediation; but remain committed to searching for meaningful opportunities
in the future.
In the meantime, I am withholding my report to the court until we have completed the above
action (unless you request otherwise).
I appreciate the opportunity to work with you and your respective clients. I am also enclosing
my statement of services rendered and thank you in advance for your remittance.
Sincerely,
***
5. Mediator Interrogatories
If the case has not been resolved, and the parties are not able to make progress, the
mediator may suggest that an adjournment with homework is more appropriate, rather than
impasse. An example of mediator interrogatories can be found below as Attachment 4. If
everyone is agreeable to the exercise, formal questions will be directed to each side; the answers
to which are to remain confidential.
The purpose of this exercise is to attempt to improve the parties’ and advocates’ analysis
and to target particular problem areas. The questions are designed to provoke a specific type of
response from the advocates that is neither vague nor ambiguous. By having them commit to a
very specific opinion, they know that if the case is not resolved in mediation, the actual outcome
will be measured against their specific predictions. Accordingly, they tend to be much more
careful in their thought process and tend to scrutinize their own judgment to a greater degree than
they otherwise would. This method of giving the parties and advocates a new perspective has
worked very well in extremely complex and contentious cases where the only other alternative
was to declare impasse.
Attachment 4
Mediator Interrogatories
Date of the Letter
MEDIATION COMMUNICATION—STRICTLY CONFIDENTIAL
Plaintiff’s Counsel
Mail Box #
e-mail address
Re:

Defense Counsel
Mail Box #
e-mail address

Style of the Case
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Dear Attorneys:
By agreement of the Parties, I present the following inquires for your consideration and
response relative to verdict and risk analyses. I commit to each of you to maintain strict
confidentiality as to any disclosure, unless otherwise agreed. I am not asking to be released
from confidentiality at this time.
Please answer the following questions:
1. What is the probability in percentages that there will be a jury versus a non-jury trial?
2. What is the probability in percentages that there will be a finding that a breach of
fiduciary duty did occur and did not occur?
3. What is the probability in percentages that there will be a finding that a fraud did occur
and did not occur?
4. In the event of a finding that a fraud or a breach of fiduciary duty has occurred, what is
the probability in percentages that any damages calculation will be reduced? Identify any
documentary or other evidentiary basis and/or any legal basis for your position.
5. In the event of a finding that a fraud has occurred, what is the probability in percentages
that the Judge will admit each of the parties’ proposed fact and expert witnesses (please
list by name and identify the value assigned by that expert).
6. Identify the range of verdicts so as to encompass an evaluation for which you are 90%
sure that the ultimate result will lie within your range. For the range you identify, there
should only be a 5% chance that the ultimate result will be below your range, and a 5%
chance that it will be above your range.
7. Identify the chance that the ultimate verdict will lie in the following ranges (this should
add up to 100%).
Verdict Range
$0
$1-200k
$201-250k
$251-300k
$301-350k
$351-400k
$401-450k
$451-500k
$501-600k
$601-1m and up

% Probability

100%
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8. Identify the median range of possible verdicts?
9. What is the probability in percentages of punitive damages being considered by the finder
of fact?
10. To the extent punitive damages are considered by the finder of fact, what is the median
punitive damages award?
11. Identify the approximate cost to litigate this case through trial and appeal.
12. What is the likelihood that a verdict above the $400k mark will be upheld by the _______
Supreme Court?
I appreciate the opportunity to work with you and your respective clients. I am also enclosing
my statement of services rendered and thank you in advance for your remittance.
Sincerely,
***
6. Mediator’s Proposal
If the case has not been resolved, and the parties are not able to make progress, the
mediator may suggest that the parties determine whether a mediator’s proposal is appropriate,
rather than a declaration of impasse. This is an intervention of last resort for the mediator. An
example of mediator’s proposal letters can be found below as Attachment 5. If everyone is
agreeable to this method of attempting to close the case, a formal proposal will be directed to
each side; the response to which are to remain confidential. The purpose of the mediator’s
proposal is not to give an evaluation of the value of the case; rather it is a statement about the
mediator’s opinion of where the case can settle. The keys to using the mediator’s proposal
successfully are: (1) that the parties absolutely cannot make progress themselves, and (2) that no
party is compromised if the proposal is not accepted. The way that the latter is accomplished is
by the mediator never publishing the specific answers given. The publication will either be two
yes answers or two no answers; resolution or no resolution. The mediator must also give some
basis for the number that the parties can accept and it cannot be a split the difference number. If
the mediator’s proposal is not accepted, the mediator should still try to close out the mediation in
a positive way and to attempt to use the reconvene technique discussed above and included as
Attachment 3.
Attachment 5
Mediator Proposal Letters
Date of the Letter
MEDIATION COMMUNICATION—STRICTLY CONFIDENTIAL
Plaintiff’s Counsel
Mail Box #
e-mail address

Defense Counsel
Mail Box #
e-mail address
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Re:

Style of the Case

Dear Attorneys:
This letter confirms that at the conclusion of our third mediation session on ___________ the
parties determined that a mediator’s proposal should be presented to both sides simultaneously
for confidential responses. Accordingly, the following Mediator’s Proposal is being presented
and responses to me are due not later than _____ p.m. on ____________. Once I have received
both responses, I will publish the result as either “resolution” or “non-resolution”. In the event
of a non-resolution result, the specific answers to the proposal will never be disclosed. I am
withholding my notice to the court until I receive the confidential responses from each of you. I
strongly urge you to meet with your clients and review the risks together with the costs and time
to be incurred in an ultimate resolution of this case, absent acceptance of this proposal.
Defendant(s) _____________ shall pay Plaintiff _______________, the sum of ______ within
___ days from notification of resolution by the mediator. Said sums shall be apportioned as
_______ and _______ and attorney’s fees of _____. By accepting the mediator’s proposal, all
parties agree to release each other and to a dismissal of the litigation with prejudice, each party to
bear its own costs, with the exception that the Defendants shall pay mediation costs. Counsels
may document the parties’ mutual release of each other by jointly preparing a complete and
mutual release to be signed by all parties containing standard terms and conditions to include
without limitation the following: (a) No admission of wrong doing; (b) Mutual nondisparagement; (c) Confidentiality with a liquidated damages clause equal to one-tenth of the
amount received (excepting attorney fees and litigation costs), and (d) Plaintiff shall be
responsible for all taxes, shall indemnify and hold Defendants harmless.
Sincerely,
***
Date of the Letter
MEDIATION COMMUNICATION—STRICTLY CONFIDENTIAL
Plaintiff’s Counsel
Mail Box #
e-mail address
Re:

Defense Counsel
Mail Box #
e-mail address

Style of the Case

Dear Attorneys:
This letter confirms that the above styled case is resolved pursuant to the Mediator’s Proposal
dated _______. Congratulations for achieving resolution of this matter.
Sincerely,
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